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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, €t 4l.
Plaintiffs,
V. Case No. 4:05-cv-00329-GKF-PJC

TYSON FOODS, INC., et al.

Defendants.

N N N N N N N N N N

REPLY IN SUPPORT OF DEFENDANTS MOTION TO EXCLUDE EXPERT
TESTIMONY BASED ON BACTERIAL ANALYSES CONDUCTED IN VIOLATION
OF EPA, USGS AND OKLAHOMA STANDARDS (Dkt. No. 2090)
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Plaintiffs fail to overcome Defendants showing that the opinions of Plaintiffs’ experts
regarding bacterial levelsin the surface waters of the lllinois River Watershed (“IRW”) are
unreliable and should be excluded. Asdemonstrated in Defendants' Motion to Exclude Expert
Testimony Based on Bacterial Analyses Conducted in Violation of EPA, USGS, and Oklahoma
Sandards, Dkt. No. 2090 (May 18, 2009) (the “Motion™), Plaintiffs’ experts base their opinions
on surface water tests conducted in violation of “hold time” standards established by the
Environmental Protection Agency (“EPA”), the U.S. Geologica Survey (“USGS’), and the State
of Oklahoma s Department of Environmental Quality (*ODEQ”). Mot. at 1-3, 4-13.

l. Plaintiffs' Undisclosed Expert Opinions Cannot be Used to Oppose Defendants
Motion and Should be Disregar ded

This Court has repeatedly issued orders directing Plaintiffs to comply with the Court’s
deadlines for the production of data and expert analyses. See, e.g., Dkt. Nos. 1787 (Oct. 28,
2008); 1839 (Jan. 29, 2009); 1842 (Jan. 29, 2009). Plaintiffs have disregarded those rulingsin
their recently-filed summary judgment and Daubert briefs. With those briefs, Plaintiffs have
filed literally hundreds of pages of new and previously undisclosed expert opinions and analyses,
some of which rely on new data or make new factual assertions about Plaintiffs work. See
Defendants' Motion to Strike Plaintiffs New and Undisclosed Expert Opinions, Dkt. No. 2241
(Jun. 17, 2009) (providing examples of the new and undisclosed opinions, some from previously-
undisclosed experts). These new expert opinions cover awide variety of topics and have created
asignificant problem for the Defendants and the Court as discovery is closed, Defendants’ expert
reports have been submitted, and Defendants have had no opportunity to question Plaintiffs
experts on these new expert opinions, much less prepare a response.

Plaintiffs Response to Defendant’s Motion is part of this problem. Rather than

responding with material from previously disclosed expert reports or testimony, Plaintiffs
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Response relies on new expert declarations filed as exhibits to the Response. These new
declarations contain opinions specifically designed to shore up Plaintiffs faulty bacterial
analyses by suggesting that Plaintiffs followed acceptable sampling standards and/or that it does
not matter if they did not. See generally Sate of Oklahoma’ s Opposition to Defendants’ Motion
to Exclude Expert Testimony Based on Bacterial Analyses Conducted in Violation of EPA,
USGS, and Oklahoma Standards, Dkt. No. 2108 (Jun. 5, 2009) (the “Response”), Exs. 1
(Harwood), 2 (Olsen) (declarations containing expert opinion and analyses not disclosed in
previous expert reports).

Although Plaintiffs only recently submitted these new expert opinions, the issue of
compliance with the hold times mandated by EPA, USGS, and the State of Oklahoma has been
an issue in this case for more than ayear. For example, on February 8, 2008, Defendants
produced the expert report of Dr. Samuel Myoda and Dr. Mansour Samadpour as part of the
proceedings on Plaintiffs' motion for a preliminary injunction. See Ex. 1. Inthat expert report,
Drs. Myoda and Samadpour stated that: “Issues such as hold time (normally included in the
standard method) must be strictly adhered to or the results are invalid, e.g. exceeding the hold
time on water samples that are being analyzed for bacteria concentrations could lead to higher
counts due to regrowth.” 1d. 1 16. Drs. Myoda and Samadpour further noted that, “[i]n
approximately 60% of the water samples [available at that time], the 6 hour hold time mandated
by the EPA for recreational water being tested for indicator bacteria (E. coli, enterococcus) was
violated, in many cases by one to two days; therefore, this datais unreliable.” 1d. 17.
Although the Plaintiffs were under an obligation to consider the hold-time requirements (which
are promulgated by, among others, the State of Oklahoma itself), this testimony put them on
notice, even if they had previously overlooked the issue, that their failure to abide by the

established hold-time standards would be an issue in this case.
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Dr. Myoda discussed this issue further in his expert report on the merits of the case. He
repeated his admonition that “hold time[s] ... must be strictly adhered to or the results are
invalid, e.g. exceeding the hold time on water samples that are being analyzed for bacteria
concentrations could lead to higher counts due to regrowth.” Mot. Ex. 11 at 10. After reviewing
“approximately 1,700 water sample records’ that were then available from Plaintiffs’ testing, he
concluded that “over 72% exceeded the 6 hour hold time mandated by the EPA for recreational
water being tested for indicator bacteria (E. coli, enterococcus) ..., in many cases by one or two
days. Inno instance did the Plaintiffs exclude data derived from samples that did not meet the 6
hour hold time. Therefore, the conclusions based on these data are unreliable.”* Id. at 10, 12—
13. Asdiscussed below, Defendants also raised the issue of compliance with hold times at the
deposition of Plaintiffs' expert Dr. Roger Olsen.

Despite the fact that thisissue has been at the forefront of the case for more than a year
(and is awell-established requirement in the scientific field, see Mot. at 5-6), Plaintiffs
apparently did not develop their own expert opinions on this subject either through deposition,
trial testimony at the preliminary injunction hearing, or in the many expert reports Plaintiffs
disclosed between the time the preliminary injunction hearing concluded and the deadline for
Plaintiffs’ expert disclosures. In short, Plaintiffs’ experts made little attempt to justify their
excessive departures from the required hold times. Now, realizing that the bulk of their water
testing violates the standards set out by EPA, USGS, and Plaintiffs’ own client, the State of
Oklahoma, Plaintiffs have submitted numerous previously undisclosed expert opinions as post-
hoc justifications for their faulty sampling analyses. As explained elsewhere, the Court should

not allow Plaintiffs to disregard the rules governing expert disclosures. See Dkt. No. 2241. This

! Asisplain, Plaintiffs suggestion that Dr. Myoda does not embrace the 6-hour hold time
standard adopted by EPA, USGS, and ODEQ isflatly wrong. See Resp. at 11 n.9.
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is precisely the type of improper attempt to “ strengthen or deepen” original expert opinions that
this Court previously concluded exceeded the bounds of permissible expert supplementation.
Dkt. No. 1839. Thefederal rules do not permit expertsto “cover failures of omission because
the expert did an inadequate or incomplete preparation.” Akeva, LLC v. Mizuno Corp., 212
F.R.D. 306, 310 (M.D.N.C. 2002); accord Cohlmia v. Ardent Health Servs,, LLC, 254 F.R.D.
426 (N.D. Okla. 2008); Palmer v. Asarco Inc., 2007 WL 2254343, at **2-4 (N.D. Okla. Aug. 3,
2007).

Judges routinely set case deadlines, such as the deadline for Plaintiffs to produce their
expert reports. Those deadlines must be respected to avoid prejudice to the parties and the Court.
“Ignoring deadlines is the surest way to lose acase. Time limits coordinate and expedite a
complex process; they pervade the legal system, starting with the statute of limitations.

Extended disregard of time limits (even the non-jurisdictional kind) isruinous.” United Statesv.
Golden Elevator, Inc., 27 F.3d 301, 302 (7th Cir. 1994) (quoting Nw. Nat’| Ins. Co. v. Baltes, 15
F.3d 660, 663 (7th Cir. 1994)). The federal courts have repeatedly warned against “trial by
ambush.” Asthe Sixth Circuit stated in Val-Land Farmsv. Third Nat’| Bank, 937 F.2d 1110 (6th
Cir. 1991), parties “are not free to present a moving target, thereby making the courts (both us
and the district court) as well as their opponent guess at the nature of the claim presented to the
court.” 1d. at 1113.

In light of these rules, the federal courts have established atest for evaluating attempts to
change a party’ s expert case at the last minute. The party seeking to make a last-minute change
in expert evidence bears the burden of showing that: (1) substantial justification exists for the
Court to alow the changes; or (2) the changes are harmless to Defendants. Okupaku v. Am.
Airlines, Inc., 2007 WL 3511917, at **1-2 (S.D. Fla. Nov. 14, 2007); Trustees of Painters Union

Deposit Fund v. Interior/Exterior Specialist, Co., 2007 WL 4119020, at **1-3 (E.D. Mich. Nov.
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16, 2007); Avance v. Kerr-McGee Chemical LLC, 2006 WL 3484246, at **1—7 (E.D. Tex. Nov.
30, 2006); Deshazo v. Estate of Clayton, 2006 WL 1794735, at **12-13 (D. Idaho Jun. 28,
2006). This standard applies regardiess of whether the deadline was set by the Court, by Rule
26, or whether the prejudice flows from a discovery faillure. See Trustees of Painters Union,
2007 WL 4119020, at **1-3 (court-ordered deadline); Avance, 2006 WL 3484246, at ** 67,
Norbrook Labs. Ltd. v. G.C. Hanford Mfg. Co., 297 F. Supp. 2d 463, 480-81 (N.D.N.Y. 2003).
Plaintiffs fail to meet either of these standards. Thereis no justification for the fact that
Plaintiffs have supported their recent briefs with hundreds of pages of new expert declarations,
based on work undertaken after the expert disclosure deadlines had already passed. The
prejudice to Defendantsis clear. Defendants have not had an opportunity to test through
discovery or otherwise the factual assertions and expert opinions offered in Plaintiffs’ new
declarations. Defendants have not received any written discovery about these new opinions and
data, nor had the chance to depose experts who proffer these new declarations about their
content. Nor could Defendants do so without reopening discovery and significantly postponing
thetrial. Accordingly, the opinions and assertions in the declarations attached to Plaintiffs
Response should be disregarded. Thisrule clearly applies not only to trial, but also to motionsto
exclude and for summary judgment. Fed. R. Civ. P. 37(c)(1) (“if aparty failsto provide
information or identify awitness as required by Rule 26(a) or 26(€), the party is not allowed to
use that information or witness to supply evidence on a motion, at a hearing, or at atrial”
(emphasis added)); see also Honaker v. Innova, Inc., 2007 WL 1217742, at *2 (W.D. Ky. Apr.
23, 2007) (“[W]hen a party fails to make Rule 26 disclosures, and those failures are not
harmless, the party may not use the non-disclosed evidence ‘at atrial, a hearing, or on a

motion.”” (emphasis added)); Palmer, 2007 WL 2254343, at ** 2—4 (same).
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Without the improper expert assertions proffered for the first time in their opposition,
Plaintiffs offer nothing to refute Defendants' showing that the opinions of Plaintiffs’ experts are
unreliable. On that basis alone, this Court should grant Defendants’ motion to exclude the
testimonies of Plaintiffs’ experts regarding surface water bacterial levels.

. The Opinions of Plaintiffs Expertson Bacterial Enumeration are Unreliable and
Should be Excluded

Even if the Court considers Plaintiffs post-hoc expert rationalizations, none of them is
availing. Asexplained in Defendants' Motion, the maximum 6-hour hold time set by EPA,
USGS, and ODEQ when testing surface waters for E. coli, fecal coliform, total coliform, and
enterrococcus “is critical to the production of valid results,” Mot. Ex. 5, EPA Enumeration
Methods at 4, because this holding time minimizes changes in the density and consistency of
bacteriain samples, changes that can skew test results, Mot. Ex. 7, USGS Field Manual at
7.1.2.D. See Mot. at 5-6. The evidence highlighted by Plaintiffs confirms as much. See Resp.
at 5. Different types of bacteriarespond differently to varied environmental conditions, so the
longer a sample of water sits after it has been taken, the less it resembles the condition of the
water at the time of the sampling. For example, the study underlying EPA’s, USGS's, and
ODEQ' s decision to adopt a 6-hour hold time, according to Plaintiffs, showed both an increase
and decrease in different bacteria concentrations among samples held for a 24-hour period. 1d.
The authors of the study recommended a 6-hour hold time for the very reason that fewer samples
showed a fluctuation in bacteria growth when the samples were subjected to a shorter hold time,
id., confirming EPA’s, USGS's, and ODEQ’ s conclusion that a 6-hour hold time ensures the
validity of test results by removing deviations in density or consistency that can skew results.

In an effort to justify their deviation from long-established, mandatory testing standards,

Plaintiffs argue that the 6-hour hold time set down by EPA, USGS, and ODEQ does not apply
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here because this mandatory hold time is only to be used “for regulatory and compliance
purposes.” Resp. at 10. Thisargument is baffling. According to Plaintiffs, the express purpose
for which Plaintiffs wish to offer their bacterial analysesisto show “the percentage of samples
that exceeded State and federal water guidelines.” Resp. at 2, 10. In other words, Plaintiffs
conducted these tests for the sole purpose of informing the jury or the Court that bacterial levels
allegedly exceeded proper regulatory standardsin certain waterbodies at certain times. Compare
Resp. Ex. 1, 14 (stating that these analyses are to support the expert testimony of Dr. Teaf), with
Mot. at 2 (illustrating Dr. Teaf’ s conclusion that testing results exceeded Oklahoma standards
and “‘ health-based screening level[s]'”). Indeed, the Court has already heard several days of
testimony from Plaintiffs’ experts about the regulatory levels established for bacterial levelsin
water, the alleged significance of those regulatory standards for human health, and how the
results of Plaintiffs’ tests measure up against those standards. Because Plaintiffs’ Response
concedes that the EPA, USGS, and ODEQ 6-hour hold time applies to testing of water for
compliance with regulatory standards, the Court should exclude any tests that violate the hold
time, as well as the expert opinions that explain those tests and the related regulatory standards.
It is of no moment that Plaintiffs want to use their non-compliant tests to inform the
Court and the jury about whether the IRW’ s waters comply with regulatory standards (rather
than actually submitting their results to a regulatory body). Contrary to Plaintiffs argument, the
standards for reliability in federal court are not lesser than those used for compliance reporting
purposes. Merely because Plaintiffs wish to show in the context of thislitigation that bacterial
concentrations exceeded regulatory compliance standards, their experts are not excused from
applying the same scientific rigor required for regulatory compliance outside of this litigation.

Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 152 (1999) (court must ensure that an expert
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“employsin the courtroom the same level of intellectua rigor that characterizes the practice of
an expert in the relevant field”).

Nonetheless, Plaintiffs next contend that longer hold times are permitted in the non-
regulatory setting, relying predominately on the American Public Health Association’s Sandard
Methods for the Examination of Water and Wastewater 2005 (“ Sandard Methods’). E.g., Resp.
at 11. Plaintiffs’ Response quotes Standard Methods only selectively, and the result is
misleading. This publication sets an outer limit on all hold times for testing water samples,
stating that “for non-regulatory purposes, do not hold for more than 24 h.” Ex. 12 at 3 (Standard
Methods § 9060B); id. at 4 (“Hold samples at <8°C during transport and until time of analysis for
no morethan 24 h”.). Yet, Plaintiffs principal expert on hold times states that “most analyses
were set up ... 24 hours or more after the samples were collected.” Resp. Ex. 1, 1 3 (emphasis
added). Indeed, there are numerous examples of Plaintiffs holding water samples for 3 days (72
hours) to 9 days (216 hours), and even as long as 34 days (816 hours) prior to the start of
testing.? See Ex. 2 (3 days between sampling and receipt); Ex. 3 (4 days between sampling and
receipt); Ex. 4 (4 days between sampling and receipt); Ex. 5 (4-10 days between sampling and
receipt); Ex. 6 (6 days between sampling and receipt); Ex. 7 (6-13 days between sampling and
receipt); Ex. 8 (7 days between sampling and receipt); Ex. 9 (9 days between sampling and

receipt); Ex. 10 (13 days between sampling and receipt); Ex. 11 (34 days between sampling and

2 Contrary to Plaintiffs assertion, Defendants have not exaggerated the actual hold times at

issue. Resp. at 12-13. Defendants calculated hold times based on the date and time samples
were obtained until the date and time of their receipt by EML. Plaintiffstry to fault Defendants
for separately calculating the period samples were held before analysis. However, Plaintiffs
nowhere attempt to refute the fact that EPA, USGS, and ODEQ set two separate hold times — one
for the transport period and a separate one for the period until samples were analyzed. Mot. at 5.
Plaintiffs’ experts violated both. Id. at 7.
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receipt).> But, as Dr. Olsen testified, none of the samples were excluded from Plaintiffs
analyses. Mot. at 7.

The error hereis all the more egregious because Standard Methods—Plaintiffs preferred
publication—specificaly states that “special means’ should be used “to deliver the samples to
the laboratory within the specified time limits’ “[i]f results may be used in legal action.” Ex. 12
at 3 (Sandard Methods § 9060B). Rather than demonstrating the extra care recommended when
tests may be used in litigation, Plaintiffs’ experts accepted testing samples that disregarded even
Standard Methods' hold-time standards by orders of magnitude without qualifying or limiting
their opinions in the dightest. Ultimately, the analyses conducted by Plaintiffs experts are
inherently unreliable. Plaintiffs cannot offer any post-hoc rationalization to justify
undifferentiated analyses based on testing samples with holding times ranging from 24 to 816
hours, especially in light of EPA’s, USGS's, and ODEQ’ s 6-hour standard.

Finally, Plaintiffs argue strenuously that longer hold times will have the overall effect of
lowering bacterial concentrations, skewing the resultsin Defendants’ favor. Resp. at 11. The
problem is not whether any deficiency inuresto Plaintiffs’ or Defendants’ favor, but that the
methodology employed by Plaintiffs’ expertsisinherently unreliable. By Plaintiffs’ own
account, longer hold times tend to create unpredictable deviationsin test samples, supporting
EPA’s, USGS's, and ODEQ’s determination that it “is critical to the production of valid results”

that the 6-hour hold time is adhered to. Mot. Ex. 5, EPA Enumeration Methods at 4. Indeed,

% To avoid burdening the Court, Defendants have selected only a handful of the chain of custody
forms Plaintiffs produced that show Plaintiffs experts failed to comply with the 6-hour hold
time. Asnoted above, Dr. Myoda has analyzed all of Plaintiffs’ forms and concluded that 72%
of Plaintiffs samplesweretested in violation of this hold time. Defendants can submit
additional examples as needed. Plainly, the evidence, as well as the statements by Plaintiffs and
their experts, contradict Plaintiffs assertion to this Court that the “ standard operating procedure”
requiring “‘samples for bacteria analyses ... be shipped overnight on the day they are collected'”
“was consistently followed.” Resp. at 3.

Page 10 of 19
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Plaintiffs (and their experts) highlight the overall decrease in bacterial concentration only by
ignoring the evidence that certain bacterial concentrations actually increased under alonger hold
time. See, e.g., Resp. at 5 (noting 3.5% of the samples showed an increase in bacteria under a
24-hour hold time). Of coursg, it is hot possible to know in any sample which types of bacteria
increased while the others decreased, which iswhy EPA, USGS, and the State of Oklahoma
drew abright line at 6 hours, after which the reliability of the bacterial testing could not be
assured.

The importance of following the EPA, USGS, and ODEQ standard is further illustrated
by the documented variations that occurred as Plaintiffs kept their water samples for days or
weeks before starting the bacterial testing. Plaintiffs experts apparently disregarded Standard
Method’ s admonition to “[v]erify and record sample temperature upon receipt either through the
use of a control water sample bottle or infrared thermometer.” Ex. 12 at 3 (Standard Method
89060B). Thereisno indication that Plaintiffs experts tested the actual temperature of each
sample. Indeed, the fact that several of Plaintiffs' chain of custody documents from the
Northwind laboratory reveal notations that the ice had melted or that the sample containers
appeared warm draws into question whether samples were in fact always received with
acceptable amounts of ice. See Ex. 13 (sample chain of custody documents); see also Resp. at 4.
Of course, warm samples will foster (not retard) bacterial growth, skewing the results and
suggesting that the sampled waters contained more bacteria than were in fact present at the time
the sample was taken.

CONCLUSION

For all the reasons stated herein and in their Motion, Defendants respectfully request that
the Court exclude all expert testimony relying on bacterial enumeration testing conducted in

violation of the EPA, USGS, and ODEQ hold times.

10
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Respectfully submitted,

BY: /9 Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTIN LLP
1501 K Street, N.W.
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-and-
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Suite 400
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-and-
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119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
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ATTORNEYSFOR TYSON FOODS, INC,;
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INC.

BY: /s/James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett |11
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James M. Graves
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ATTORNEYSFOR GEORGE'S, INC. AND
GEORGE’'SFARMS, INC.

BY: /s/ A. Scott McDanigl

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
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Telephone: (918) 382-9200
Facsimile: (918) 382-9282
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Telephone: (501) 688-8800
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-and-
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